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THE JUDICIARY: AN EXECUTIVE ARM OF THE DICTATORSHIP 

VENEZUELA: YEAR 2016 AND FIRST QUARTER OF 2017 

Access to Justice, April, 2017 

PRESENTATION (Executive Abstract) 

The Venezuelan case is a clear example of the necessary interconnection between judicial 

independence, the rule of law, human rights and democracy; since when one is affected, the 

other is damaged. 

After 17 years in power, the regime led by the United Socialist Party of Venezuela (PSUV) 

has dismantled the state and its democratic base, hauling the country into a "dictatorship of 

the 21st century". The freedoms have been systematically suffocated                                                                                                                                                                                                                                                                                                                                                                                                               

through state and government actions, duly disguised in a fake legal framework suited to the 

regime real intent - the democratic facade of the dictatorship; Dissident positions have tried 

to be quiet through the use of a biased justice, on the side of the regime, which Access to 

Justice has called the "the enemy law" 

The regime, established in Venezuela 17 years ago,  as a true democracy with extensive 

popular support and promises to achieve a fairer society, known as "Chavista" by its 

leader’s name, Hugo Chávez Frías, is a paramount example of how a Limited 

democracy, becomes an unlimited one and finally, turns into an autocratic government 

with totalitarian features. (Laura Louza S., 2016) 

 

In these years, the Judiciary has been attacked in such a way that it has been denatured, 

separating it from the basic principles that the international community has emphasized to be 

essential for Judiciary proper operation: i.e.: judicial independence, freedom of expression 

and association of judges, training, stability and clear and pre-established disciplinary 

processes, impartiality in decisions, among others (Basic Principles for the Independence 

of the Judiciary, UN, 1985). This set of principles aims to ensure without discrimination, 

due process and justice for all inhabitants. 

"Without  judge, there is no law"1 and without law, there is no rule of law, since there 

is no limit to power, and if there is no limit to power there is no democracy (Garcia de 

Enterría, Eduardo, 2009) 

Currently, Venezuela occupies the last place, number 113, in accordance with the parameters 

of observance of the rule of law. This implies that, therefore, Venezuela is lacking the 

following; i.e: Legal limits to the Powers, fight against corruption, transparency in 

management, human rights, citizen security, justice prompt and fulfilled in the Judicial and 

administrative procedures, free access to civil justice and civil and criminal justice 

effectiveness. (World Justice Project, Rule of Law Index, 2016) 

The effectiveness of the rule of law reduces corruption, fight poverty and disease, and 

protects people from extensive and reduced injustices. It is the basis of communities in 

                                                        
1 Garcia de Enterría, Eduardo, (2009) “Democracy, Judges and Control by Administration, S.L. 
CIVITAS EDICIONES, Madrid, p. 128. 
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peace, opportunity and equity - stressing development, accountable government, and 

respect for human rights. (World Justice Project, Rule of Law Index, 20162). 

One of the main authors of the disappearance of judicial independence has been the Supreme 

Court of Justice (TSJ), with special emphasis on the work of the Constitutional Chamber 

(SC). As it will be discussed below, during 2016, 46 judgments were issued that stripped the 

Venezuelan Parliament (National Assembly-AN), and with the last decisions until March 

2017, the TSJ has given a judicial coup, since, by such coup not only did it fail recognize the 

lawful immunity of the Representatives but went as far as  to accuse them of "treason to the 

Homeland" for raising their voices internationally against the de facto dictatorship .The SC 

went as far as  to assume the functions of the AN, by erasing the division of powers and what 

remained of limits between them, so that the international reaction caused the supposed 3 
“Effective "clarification" of the judgment by the SC. We say, "supposed", because according 

to the law, a clarification explains or extends a judgment, while what the SC did was to 

adjudge something different from what it had previously said about replacing the National 

Assembly. Which is not clear at all3 

The deterioration and manipulation of justice as the executing forearm of the ruling party's 

decisions have been denounced repeatedly by the Venezuelan and the international civil 

society. In this respect, Access to Justice has participated in the two universal evaluation 

processes of the United Nations (EPU 2012 and 2016), and in the last hearing before the 

Inter-American Commission on Human Rights (March 2017, IACHR). 

Then, in an effort to update the Access to Justice follow-up work, the most relevant aspects 

of the Venezuelan justice system's decomposition in the period 2016 and the first quarter 

of 2017 have been outlined. Among the aspects developed there are Lack of judicial 

independence; Bias; Lack of stability of magistrates and judges; Violation of human rights 

through the judgments of the Supreme Court; Lack of cooperation and even 

manipulation of international bodies. 

I. LACK OF INDEPENDENCE 

Specifically, in the area of justice, its dismantling can be ordered in four stages: Judicial 

purge (1999-2003), Take of the TSJ (2004-2008), politicization of the TSJ (2009-2012), and 

                                                        
2 “Effective rule of law reduces corruption, fights poverty and disease and protects people from 
extensive and small injustices. It is the foundation of communities based on peace, opportunity and 
equity—underpinning development, accountable government, and respect for fundamental rights” 
3 Article 252 of the Civil Criminal Code: “After a final judgment or an interlocutory ruling subject to 
appeal, the Court having pronounced it shall have not right to revoke or reform it. The Court can, 
however, clarify the dubious points, correct any omission and rectify the mistakes of copy, of 
references or of numeric calculation reflected in the same judgment, or pass enlargements within 
three (3) days, after having pronounced the judgment”. The saddest thing is that SC grounds its 
ruling on to such article in order to do exactly the contrary. 
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partisanship Of the TSJ (2013-2016). Currently, we must add the judicial coup with the 

frustrated total subrogation of functions of the Legislative Assembly by the SC. 

For the period of this report, it is necessary to outline the last two stages: partisanship and the 

coup d'état. In the first aspect, there are more than 65 judgments in 2016, which shows the 

tendency to favor the Executive Branch, to the detriment of the powers of the Legislative 

Assembly and the Governorates. 

According to Access to Justice data, all sentences related to claims filed against government 

policies have been declared inadmissible or unfounded. Likewise, 100% of the lawsuits filed 

by the Executive to avoid control weaken institutions and concentrate competencies, have 

won favorable judgments. 

Thus, the TSJ limited the constitutional powers of the Parliament by establishing that the 

National Assembly was not entitled to exercise management control over any public powers 

and/or the Bolivarian National Armed Forces4. 

Similarly, the SC annulled the interpellations of any Executive Branch officials to the 

Parliament, by subjecting them instead to the control of the Executive Vice President, thus 

nullifying yet another restriction to the Executive Power5. 

In 2017, in addition to the foregoing, the TSJ issued a ruling whereby the TSJ declared that 

Parliament was not entitled to conduct any investigation into supposed or alleged 

administrative irregularities in PDVSA6, thus hindered a parliamentary investigation into 

corruption in the aforesaid Government enterprise, and went  as far as to request a criminal 

investigation of a member of the National Assembly grounded on the latter’s mere insistence 

in investigating any such issues7. 

The Constitutional Chamber in 2016 admitted the appeal of nullity against the Internal 

Regulation of Debates of the AN. This appeal had stayed still for 5 years without any decision 

as it had been filed in the CS by representatives of the opposition. The change of the political 

forces in the AN was enough for this demand to be admitted, and worse, for precautionary 

measures to be issued going  far beyond what had been primarily requested, so as to modify 

                                                        
4 Vid. Judgments of the Constitutional Chamber # 155 http://historico.tsj.gob.ve/ 
decisions/scon/marzo/197285-155-28317-2017-17-0323.HTMLy 156 http://historico.tsj.gob.ve/ 
decisions/scon/marzo/197364-156-29364-156—29317-2017-17-0325 .HTML respectively of March 28 
and 29, 2017. 
 
5 Vid. judgement by the SC of TSJ # 9 dated March 1, 2016 http://historic 
tsj.gob.ve/decisions/scon/March/185627-09-1316-16-0153.HTML.and Political Administrative 
Chamber of TSJ # 1421 of December 2016. 
http://historic.tsj.gpb.ve./decisions/spa/December/194202-01421-151216-2016-2011-0044.HTLM. 
6 Vid. SC judgment #9 of March 1, 2016-http://historic.tsj-gob.ve/decisions/scon/March/185627-
09-1316-16-0153-HTML. 
 
7 Vid SC judgment #88 of February 24, 2017 
http://historictsj.gob.ve/decisions/scon/February/196424-88-24217-2017-16-0490-HTML                                             
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the aforementioned regulations to the end of  hindering and slowing down the legislative 

activity8. 

The SC also established that the AN was not entitled to review, annul, revoke or otherwise 

invalidate the inter-institutional process of designation of magistrates of the TSJ, despite the 

obvious flaws that had been made or may be made  in naming them9. 

The National Budget; and the Yearly Financial Report and Performance Statement by 

the President without parliamentary control. In a sentence that was manifestly in violation 

of the Constitution, the President of the Republic was empowered to issue the National 

Budget by decree, rendering ineffective the powers of the Assembly in this matter, and 

affecting one of the most basic and elementary principles of separation of powers. 

In 2017, finally the Judicial Coup is evident, since the sentences not only tend to minimize 

the legislative actions but to replace them with those of the SC, going so far as to say that the 

SC would replace the Assembly directly, or worse to do it by means of an entity delegated 

by it. This act that does not comply with the popular will that elected the deputies in 201510. 

Another of the rulings of the SC of 2017, allowed the head of Government not to personally 

appear before the Parliament to submit his annual performance report. Likewise, the SC 

ignored the role of the NA, by authorizing the submission of the financial report and yearly 

performance statement of Ministers to the SC in lieu than to the Parliament, thus taking down 

another fundamental pillar of the separation of powers11. 

It is also worth mentioning that this usurpation of functions made by the SC was carried out 

in a totally uncritical and slavish way with respect to the Executive, admitting and executing 

whatever the SC was requested by the latter to perform12. 

In March, with the infamous judgment # 155 of the SC, the TSJ took off the immunity of the 

NA representatives, accusing them of "treason to the Homeland", and in the # 156, in a case 

of hydrocarbons, disavowed in general any  act and thing of the National Assembly in that,  

since to the CS criterion the NA  is in  contempt, therefore  that all the acts of the Legislative 

                                                        
8 Vid SC judgment #269 of April 21, 2016http://historic.tsj.gob.ve/decisions/scon/apil/187363-
269-21416-2016-11-0373.HTLM 
9 Vid SC judgment # 614 of July 19,2016-http://historic-tsj-gob.ve/decisions/scon/july/189122-614 
-19716-2016-16-0153.HTLM. 
10 Vid SC ruling #814 of October 11, 2016-
http://historic.tsj.gpb.ve/decisions/scon/October/190792-814-1110116-2016-2016-897.HTLM 
 
11Vid footnote of page # 4 
12 Vid SC ruling # 3 of January 11, 2017 http://historic.tsj.gob.ve/decisions/scon/January/194892-
03-11117-2017-2017-17-0002-HTLM and # 9 of February 24, 2017 
http://historic.tsj.gob.ve/decisions/scon/February/196425-90-24217-2017-17-0239-HTML 
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are null and void. Subsequently the SC subrogated to itself the legislative functions, and 

perfected the coup d'état that has been denounced nationally and internationally13. 

Attack on the power of management, by annulling the election of the new NA directive, 

headed by Representative Julio Borges. The Constitutional Chamber in its second sentence 

of 2017 declared  to be null and void the election of the new directorate headed by 

Representative Julio Borges14, even though this new directorate wanted to de-incorporate the 

Amazonas representatives as ordered by the Electoral Hall and had been the grounds  of the 

alleged contempt against the Supreme Court. This event shows that although the NA tried to 

end their conflict of powers, the TSJ sole interest is to maintain it. 

Another violation of the powers of the NA is reflected in the interference that it is having in 

the management of its personnel and of its own budget. The TSJ transferred temporarily to 

the National Government the task of paying the payroll of the workers of the Parliament, who 

are being paid but not so the Representatives who have been left15 without remuneration for 

ten (10) months up to this moment. 

The control of the Executive Power through the judgments of the TSJ has likewise been 

affecting the States Governors and the Townships Mayors, since their jurisdiction and 

resources for the defense of their autonomy have been entirely disowned and disrespected. 

Table:  Judgments that infringe the rule of law and separation of powers pursuant to the 

OAS Secretary General. 

"During the period from June 2016 to February 2017, a number of events were 

observed that highlighted and pointed out to the Venezuelan Government’s non-

compliance with any such democratic principles as contained in the ILC. In particular, 

the collusion of the Executive Branch, the Electoral Branch and the Judicial Branch 

and the systematic invalidation and disowning of the National Assembly by the 

Supreme Court of Justice have contributed to a scenario showing that there is no rule 

of law in Venezuela. Instead of a rule of law guided by the principles of accountability, 

fairness, equal access and equality before the law, there is a State that guides its actions 

in terms of political interests with a clear bias in favor of the official party. The result 

                                                        
13 Vid footnote on page # 4 
14 Vid SC ruling # 2 of January 11, 2017 http://historic.tsj.gob.ve//decisions(scon/January/194891-
02-11117-2017-17-0001.HTLM 
15 Vid SC judgments # 5 of Jan. 19, 2017 
http://historic.tsj.gob.ve/decision/scon/January/195171.2017-17-0086.HTML.and #87 of Feb.24, 
2017 http://historic.tsj.gob.ve/decisions/scon/February/196422-87-24217-2017-17-0086.HTML. 
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is a Regime that does not effectively ensure the political and civil rights of citizens, as 

a matter of fact, the Regime does ensure almost no right at all. 

Of the thirty-two (32) cases heard between June 2016 and February 2017, equivalent 

to almost one case per week, which show the lack of rule of law and undermine the 

separation and independence of powers, we observe: At least seventeen (17) cases in 

which the Chamber Constitutional Court of the TSJ issued decisions against the NA 

and members of the Opposition, and in favor of the Executive and Government; And 

at least one (1) case in which the Constitutional Chamber of the TSJ issued a judgment 

that is affecting the guarantee of civil rights for citizens in general; At least two (2) 

cases in which the Electoral Chamber of the TSJ issued sentences against the NA and 

in favor of the Government; At least two (2) cases in which the TSJ's Political-

Administrative Chamber issued decisions against members of the Opposition and in 

favor of the Government; And at least one (1) case in which the TSJ's Political-

Administrative Chamber issued a decision against the Comptroller General of the 

Republic, in favor of the Ministry of Defense; At least one (1) decision of the Social 

Cassation Chamber  of the TSJ that is damaging the rights of Venezuelan children and 

teenagers; At least two (2)  cases where common law courts issued decisions against 

the rights of leaders of the Opposition and the citizens in general; At least (4) four cases 

in which the Electoral Power (National Electoral Council) pronounced  rulings against 

the citizens in general, certain political parties, and voters of the Amazonas and the 

South Indigenous Region, and in favor of the Government; At least two (2)  direct acts 

of the Executive Power against the NA and members of the Parliament of the 

Opposition. " (Report of the Secretary-General to the Permanent Council, March 2014, 

page 44) 

II. BIAS 

During the period covered by this report, Access to Justice has remarked that the tendency 

of "legalization" of the any action of the Regime by the TSJ has increased, building a sort, of 

parallel, and contrary, Law to the Constitution. Their bias towards the Government’s project 

is clear in the trend of Court’s decisions, since length and approval or repeal of any judicial 

action, depends on by whom they are filed in the Court. 

When it comes to requests akin to the interests of the Executive Power, they are decided 

quickly and in favor of the petitioner. While when any action is filed by representatives of 

the opposition and/or by non-governmental organizations, not only are they not complied 

within legal lapses, but they are unanimously rejected without getting to hear and understand 

what is the substance of the matter. This evidences the treatment of "internal enemy" that is 

given to anyone who does not agree with the incumbent power. 
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III. APPOINTMENTS OF MAGISTRATES OF THE TSJ AND DURATION OF    

THEIR TERM IN OFFICE. LACK OF STABILITY. 

In previous periods, Access to Justice,  has been  denouncing the violation of the 

constitutional selection process and the subsequent  appointment of magistrates of the 

TSJ, emphasizing that the 2015 designation was the most serious of them all, since the 

Commission that made the appointment was comprised mostly of representatives of the 

ruling party and none of them was an independent honorable member of the civil society. 

Likewise, due process and constitutional deadlines were violated to enforce the appointment 

by the outgoing National Assembly integrated by a majority of the incumbent Government 

party, PSUV, and not by the majority opposition representation that assumed NA office in 

2016. 

Pursuant to  research  carried out by Access to Justice, the lack of stability of the Magistrates 

and respective forced removal is ever so clear, since all the magistrates averaged around 

seven (7)  years in office, which is little more than half of the statutory time established in 

the Constitution. Of the eighty-four (84) magistrates, which includes their current thirty-two 

(32) members, fifty-two (52) left their seats before the term of twelve (12) years provided for 

in the Constitution, fifty-nine percent (59.6%) of which were early retirements. The foregoing 

affected thirteen (13) justices in 2015, some of whom reported in 2016, that it was because 

they had endured pressures by the TSJ President’s office for them to tender their resignation. 

In this regard, Justice Carmen Elvia PORRAS and justice Luis ORTIZ HERNANDEZ, 

asserted that they did not voluntarily ask for retirement, but were forced to do so. Their 

statements were made on February 17, 2016 when they appeared before the Special 

Commission of the National Assembly. 

In addition to the unconstitutional appointments, grounded on mere political interests, and 

manipulated even with the forced resignation of magistrates, another negative factor was the 

poor academic accreditation   and the background of some of its members, among them its 

President: Maikel MORENO. All of which, affects the credibility and effectiveness of the 

judiciary. 
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The case of justice MORENO  is one with the most compromising background, since, at 

least, on two (2) occasions this Tsj president was entangled with crimes of homicide, in 

another occasion he was involved with violation of human rights, up to the point that people  

even believe that he belongs  to the Gang of the Dwarfs (a group conformed by judges and 

prosecutors,  that is allegedly manipulating trials and sentences). He was also removed from 

office as president of the Accidental Chamber 7 of the Caracas Court of Appeals for having 

unduly released the defendants for the murder of counsel Consuelo RAMIREZ BRANDT. 

Another of the requirements for justices that was violated in the aforesaid designation is the 

impartiality of magistrate that should be without political militancy, as established in the 

Constitution. In the case on question, of the thirty-two (32) magistrates, nine (9) were 

militants of some political parties, and most of them were and are members the former ruling 

party Movimiento Quinta República (MVR) and of the currently ruling United Socialist Party 

of Venezuela (PSUV). To the extent, that two (2)  magistrates, until the very day of their 

appointment, were not only representatives of the outgoing NA, but had campaigned for re-

election on behalf of the PSUV and having failed to win  for the new Assembly in December 

2015, they ran instead for magistrates and were appointed . 

IV. VIOLATIONS OF HUMAN RIGHTS: FREEDOM OF EXPRESSION, 

PARTICIPATION AND PUBLIC MANIFESTATION  

In March 2017, before the IACHR, the organizations Access to Justice, Justice and Peace 

Center (Cepaz), Civilis Human Rights, Public Space, Venezuelan Education-Action on 

Human Rights (Provea), Synergy, Transparency Venezuela and the Institute of Press and 

Society (IPYS Venezuela), filed  in a report containing the main aspects on the situation of 

the right of access to justice in Venezuela. This report reflects human rights violations backed 

by TSJ decisions. 

As regards to the 2016 period  and the first quarter of 2017, there were cases of 

disqualification of political leaders to compete and hold positions of popular choice; 

Restrictive and nugatory interpretation of incumbent repeal referendums; Lack of protection 

for freedom of expression face to the existing discrimination to get printing paper and 

previous censorship in connection with lynching videos and in cases of statements by 
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Parliament’s member in use of their control and anti-corruption constitutional  prerogatives; 

Restrictions on the rights of assembly, association and participation; And criminalization of 

NGOs, among others. 

V. ARBITRARITY IN THE INTERPRETATION OF LAW: LACK OF LEGAL 

SAFETY AND LEGISLATIVE JUDGMENTS. 

As a result of the denaturalization of justice, as well as its lack of independence and 

impartiality, described above, the law has been interpreted in such a way that any judgment, 

even a final decision (even of other courts of the same TSJ) can be revoked by the SC , Which 

eliminates the principle of res judicata and with that, any legal certainty stayed annulled and 

voided. 

Likewise, judgments are used to legislate and even reform the Constitution, creating a parallel 

law entirely alienated from the Constitution. In this regard, legislative powers are given to 

the constitutional judge, which entails a terrible confusion between judicial and legislative 

functions16. 

VI. CONTINUITY OF STATES OF EXCEPTION.. 

During 2016, the framework of the states of emergency was expanded, they had started in 

2015 by being regional, to pass in 2016 to become national, always counting on the consent 

of the SC, in spite of the serious defects of unconstitutionality, among others, the NA did not 

expressly approve them and, despite this, the SC declared that they were constitutional17. 

                                                        
16 Vid SC judgments #9 of March 1, 2016. http://.tsj.gob.ve/decisions/scon/march/185627-09-
1316-16-0153.HTLM; #814 of October 11, 2016 
http://historic.tsj.gob.ve/decisions/scon/October/190792-814-111016-2016-2016-897-HTLM; #948 
of November 15, 2016 http://historic.tsj.gob.ve/decisions/scon/January/195656-12-31117.2017-16-
1237-HTLM. 
17 Vid SC judgments #4 of January 20, 2016. 
http://historic.tsj.gob.ve/decisions/scon/January/184426-04-20116-2016-16-0038.HTML; # 7 of 
February 11, 2016 
http://historic.tsj.gob.ve/decisions/scon/February/184885-07-11216-2016-16-0117.HTML; #184 of 
March 17, 2016 http://historic.tsj.gob.ve/decisions/scon/March/186437-184-17316-2016-16-
0038.HTLM. #615-19716-16-0470 of July 19, 2016 http://historic tsj.gob.ve./decisions/scon 
July/189123-615-19716-16-0470.HTML; #810 of September 21, 2016. 
Http://historic.tsj.gob.ve/decisions/scon/September(190408-810-21916-2016-16-0897.THLM; #952 
of November 21, 2016 
http://historic.tsj.gob.ve/decisions/scon/November/192945-952-211116-2016-16-0897.HTML.; #4 
of January 19, 2017. http://historic.tsj.gpb.ve/decisions/scon/January/195170-04-19117-2017-0069 



 

10 
 

Moreover, they were not reported to the international community, and more specifically to 

the United Nations (UN) in violation of the Pact of Civil and Political Rights signed by the 

Republic. 

VII. THE INTERNATIONAL COMMUNITY: OAS and UN. 

Within the OAS, since 2016, the Secretary General has promoted a process of revision and 

application of the Inter-American Democratic Charter to Venezuela, alleging the rupture of 

the constitutional thread. On March 14, 2017, the Secretary General presented to the OAS 

Permanent Council an updated report stating that: whereas the rule of law is not in force in 

Venezuela and citizens are not entitled to express and enforce their rights in or through 

justice; therefore, the suspension of Venezuela was requested before the OAS. 

In this respect, it is worth emphasizing how strong and bruising was the address of the 

Secretary-General who stated: 

"Our efforts should focus on restoring the right to democracy of the Venezuelan 

people, in accordance with Article 1 of the Inter-American Democratic Charter: The 

peoples of the Americas have the right to democracy and their governments 

have the sacred duty to promote and defend it. In my capacity as Secretary 

General of the Organization of American States, I feel bitterly disappointed to submit 

to this honorable Assembly this follow-up report that shows the further deterioration 

of the situation in Venezuela. In the writing of this report, there are three certainties: 

- the objectivity of the facts contained in these pages; 

- the importance of inter-American principles, and 

- the conviction that, sooner or later, democracy will once again be the system of 

government in Venezuela.18 " 

Likewise, on March 30, 2017, through an official communiqué, the Secretary General 

denounced the auto coup d'état because of several TSJ judgments against the Venezuelan 

                                                        
HTML; #113 of March 20, 2017 http://historic.tsj.gob.ve/decisions/scon/Narch/197015-113-20317-
2017-17-0069.HMTL. 
18 http://www.oas.org/es/centro_noticias/comunicado_prensa.asp?sCodigo=C-014/17 
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National Parliament (National Assembly or NA duly elected by the majority of Venezuelan 

people): "The event, that we had regrettably drawn to your notice, has finally materialized19." 

In March 2017, the Inter-American Commission on Human Rights (IACHR) granted a 

hearing to civil society on the situation of justice in Venezuela. Access to Justice participated 

in reviewing the results of its investigations to date; many of such results have been included 

in this report. Unfortunately, to close this wording, the 2016 annual report was not available 

to study the IACHR's assessment of Venezuela. 

According to the website of the IACHR, in 2016 it filed two cases in which the Inter-

American Court of Human Rights alleged, among other violations, the denial of justice: 

Linda LOAIZA LOPEZ SOTO, case 12797, filed on November 2 2016; And Rocío SAN 

MIGUEL et al., Case 12923, sent on March 8, 2016. Of the latter, the Inter-American Court 

held a hearing in February 2017, and a judgment is likely to be issued later this very year. 

At the UN, in October 2016, the United Nations High Commissioner outlined the serious 

situation of justice on the second round of the Universal Periodic Review to which Venezuela 

was subjected20. This information was presented by more than 50 NGOs, including Access 

to Justice. In addition, 13 countries drew Venezuela's attention to this situation in their 

recommendations21. 

The approach  to the question  by  Access to Justice is that the Regime has been 

intentionally dismantling any judicial independence by employing different 

strategies that can be grouped into four (4) major themes: (i) the application of a 

legal framework that subordinates Justice to the Executive; (ii)  the jurisprudence 

of the Constitutional Chamber that applies political and not legal criteria l; (iii) the 

judicial management that has been annexed to the current government’s  so called 

“Homeland Plan” (the so-called “Plan de la Patria”);  and (iv) the lack of transparent 

procedures and of proper selection procedures to be employed with prospect judges 

and magistrates. 

With respect to the laws that regulate justice in our country, most of them have the 

political objective of allowing the Executive Power to interfere in the affairs of the 

Judiciary. For example, the Law and Regulations of the Justice System created  the 

                                                        
19 Reference:C-019/17 
http://www.oas.org/es/centro_noticias/comunicado_prensa.asp?sCodigo=C-019/17 
20 HTPS://DOCUMENTS-DDS-
NY.UN.ORG/DOC/UNDOC/GEN/G16/187/16/pdf?OpenElement 
21 See more at: http:/www.accesoalajusticia.org/wp/infojusticia/noticias/12 countries worrying 
for the situation of the Venezuelan justice/ 
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National Commission of the Justice System that assumed the government, the 

direction and administration of Justice, removing this competence from the 

Supreme Court, despite the fact that the Constitution  (article 267) gives it expressly 

to the Supreme Court (herein referred mostly as  “Tsj” (Access to Justice, EPU 

Report, second cycle, November 2016) 

In addition, during the second cycle hearing of the UPR, on November 1, 2016, 103 

countries took the floor to ask questions and give recommendations on human rights 

matters. In this context, 21 countries expressed their concern about the lack of 

independence of the state powers in our country. 

 

 

Another recurring theme was the request to accept the pending visits of UN representatives 

for special procedures, as according to data from the same organization during the years 2015 

and 2016 Venezuela has rejected the visit of 10 special rapporteurs, and the last visit of 

experts to our country was in 1996. Uruguay went a little further, suggesting that the 

possibility of "extending an open and permanent invitation to regional and international rights 

protection bodies" be valued; The United Kingdom urged that the Office of the High 

Commissioner for Human Rights be invited to make an official trip to Venezuela in 

November 2017. 

In relation to the report delivered by Venezuela, according to the analysis of Access to 

Justice, the balance is quite negative. The first thing worth noting is that there is a selective 

use of statistics. As a matter of fact, although the period evaluated included the years 2012-

2015, many indicators are cited with reference to data for 2014. 

Even more worrying is the lack of development of the issue of judicial independence in the 

State Report. Moreover, the only two references to the Supreme Court of Justice are to inform 

that it reached an institutional agreement to reduce procedural delay (something that has not 

happened), and to indicate that it prohibited the publication of pornographic images in print. 

Of the rest, only the creation of the Courts of Protection of the Woman is announced, in spite 

of the enormous social unrest that ravages the country. 

Unfortunately, this is neither surprising nor novel, since during the first edition of the UPR, 

the Venezuelan State rejected all the recommendations made by different countries that were 

aimed at promoting greater independence and impartiality of the Judiciary. 
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In the reply of the Venezuelan State, arguments about independence and separation of powers 

are rejected, referring only to the letter of the Constitution, but not to the reality and practice 

that has been denounced repeatedly. "Likewise, the Constitution and its application also 

guarantee the full independence and autonomy of each branch of the Public Power, 

comprised of five National Public Powers, in accordance with the constitutional mandate for 

the accomplishment of the State's purposes within the formation of a State of broad popular 

participation. "(Response of the Venezuelan State, March 13, 201722) 

In contrast, with respect of the recommendations of the Secretary General of the OAS 

advising: "The return to the constitutional order with full respect for the separation of powers 

of each of the branches of government, in accordance with the norms established in the 

Constitution from Venezuela. These measures should include: (a) The restoration of the 

constitutional powers and competencies of the National Assembly; (b) The appointment 

through Constitutional procedures of the members of the National Electoral Council; and (c) 

the appointment by constitutional procedures of the magistrates of the TSJ "(Report on 

Venezuela, March 2017) 

For its part, the Venezuelan State did not support 53 recommendations of the second 

UPR process, calling them "biased, confused, politically malicious, and elaborated on fake 

grounds and contrary to the spirit of cooperation and respect that should prevail in the 

UPR."(Response of the Venezuelan State, March 13, 201723) In addition, in the voluntary 

commitments that the State acquires in the UPR process, none of the 12 refers to respect 

for democracy, the rule of law and independence of the Judiciary. 

As regards the recommendations made by other Countries with respect to judicial 

independence and separation of powers, Venezuela refused 7 and accepted 8 

recommendations. The curious thing is that, in both cases, emphasis is placed on the need to 

respect the separation of powers and the independence of the Judiciary. And in spite of the 

                                                        
22  Human Rights Council, Work Group Report. Remarks on the conclusions and/or 
recommendation of the State under examination , March 13, 2017 
A/HRC/34/6/ADD.1 
23 Human rights Council. Report by Work group. Remarks on conclusion and/or recommendations, 
voluntary commitments and responses of the Country under examination. March 13, 2017 
A/HRC/34/6/Add,1 



 

14 
 

fact that it accepted 8 recommendations, in its reply it denies any problems in the areas of 

separation of powers and judicial independence, as outlined in this report, which calls into 

question the seriousness of its commitment. 

 

 

Table: EPU Recommendations 

NOT SUPPORTED: 

 France 133.18. Written down without support. Ensure full respect for the institutional 

balance established in the Constitution, and take the necessary measures to restore the 

prerogatives of the elected parliament as soon as possible. 

Germany. Written down without support. 133,157. Restore the rule of law and independence 

and impartiality of the judicial system. 

Switzerland. Written down without support. 133.160. Adopt the necessary measures to 

comply with the separation and independence of the various powers, including the National 

Electoral Council, the National Parliament and the Judiciary, and, in particular, the Supreme 

Court of Justice. 

Australia. Written down without support. 133.161 Respect fully representative democracy, 

separation of powers, rights recognized in the law, due process, universal human rights and 

the role of civil society groups and regional bodies 

Brazil. Written down without support. 133.162133.162 Take urgent measures to ensure the 

full independence, autonomy and impartiality of the judicial system and the electoral 

authority, especially with regard to the Supreme Court of Justice and the National Electoral 

Council. 

Canada. Written down without support 133.163 Restore the independence and impartiality 

of the judiciary by appointing qualified and impartial judges and magistrates, in accordance 

with their legal and constitutional requirements. 

Czech Republic. Written down without support.133.165 Ensure the independence of the 

judiciary and approve a comprehensive review of legislation and practices to guarantee all 

people the right to a fair trial, including opposition leaders and those who are critical of the 

Government . 

ACCEPTED: 

Mexico. Accepted. 133.154 Work to ensure the independence of the judiciary and to continue 

your efforts to combat crime with a preventive approach and a human rights perspective 

Namibia. Accepted. 133.155. Take appropriate measures to ensure the independence of the 

judiciary, including by modifying the regulatory framework for independence 

Holland. Accepted. 133.156. Take measures to ensure the independence and impartiality of 

judges and prosecutors, in all cases and in all circumstances, inter alia, by putting an end to 

the provisional status experienced by the majority of judges and prosecutors 

South Korea. Accepted. 133.158 Redouble efforts to ensure the autonomy, independence and 

impartiality of the judiciary 
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Spain. Accepted.133,159. Take measures to ensure the total independence and impartiality 

of the Judicial Branch 

Costa Rica. Accepted. 133.164133.164 Ensure the independence of State powers, in 

particular the electoral and judicial powers, ensure due process and avoid arbitrary arrests 

France Accepted. 133.166 Ensure the independence and impartiality of the judiciary and 

police authorities and allow all parties to exercise their rights before the Judiciary. 

Holy See. Accepted. 133.167 Ensure that the legitimate independence of the public 

authorities is respected, in accordance with the international commitments assumed. 

According to the OAS Secretary General, Venezuela has not shown any significant 

cooperation with the United Nations System, even though it will be having a seat in the 

Human Rights Council until 2018. One of the indicators is the refusal to receive the 

 

Visits by human rights protection bodies (Special Rapporteur on Housing, on Torture, on the 

independence of judges and judges, on freedom of expression, on arbitrary detention, on 

violence against women, on freedom of assembly and association), And Venezuela even 

denied access to the emissaries of  United Nations High Commissioner for Human Rights, 

Zeid Ra'ad. This is outlined by the OAS Secretary General: 

"In October 2016, Venezuela filed in the second cycle of its Universal Periodic 

Review to the Human Rights Council. During his opening statement, the United 

Nations High Commissioner for Human Rights, Zeid Ra'ad Al Hussein (OHCHR), 

stated that Venezuela had denied visas to the Regional Representative of the 

Commission on Human Rights, stating that " Access to my staff is particularly 

shocking in the light of our serious concerns about accusations of repression of 

Opposition spokesmen and civil society groups, arbitrary detention, excessive use of 

force against peaceful protests, erosion of Independence of institutions of the rule of 

law, and a tragic decline in the enjoyment of economic and social rights, with 

growing hunger and an ever-increasing deterioration in health care. Country ... 

"(Report on Venezuela, March 2013) 

 

VIII. THE INTERNATIONAL COMMUNITY: INTERNATIONAL NGOs 
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The Venezuelan situation is also documented and referred to in the reports of several 

international non-governmental organizations. For the period of this report, Amnesty 

International and Human Rights Watch had updated information. 

Amnesty International in its 2016/2017 report highlighted the current impunity in 

Venezuela for human rights violations as well as its non-compliance with judgments of the 

Inter-American Court of Human Rights. In relation to justice, the high number of provisional 

judges stands out, 60%. He also noted the obstruction of civil society work and the lack of 

access to United Nations rapporteurs, among other issues. 

Human Rights Watch is showing as its homepage the headline: “Venezuela without Rule 

of Law”, and emphasizes, "This week's events marked the end of the democratic façade of 

the government of Nicolás Maduro. The Supreme Court of Justice, appended to the 

Executive, decided to strip the National Assembly of its powers and assume legislative 

functions. In addition, it ruled that the NA representatives, in their lawmakers capacity,  who 

supported the application of the Inter-American Democratic Charter to Venezuela would 

have committed treason and would lose their parliamentary immunity. " 

CONCLUSIONS (Recommendations). 

The context in which Venezuelan justice is applied (Democracy, rule of law and respect for 

human rights) has declined to the point that the OAS Secretary General has denounced:  

(i) The rupture of the constitutional thread; (ii) the demise of democracy in Venezuela;  

(iii)The manipulation of the system of negotiation of the Democratic Charter, and has 

requested the suspension of Venezuela within the OAS. 

By the same token, in relation to justice, Acceso a la Justicia must reiterate the 

recommendations it has been making over the years, since there has been no improvement 

whatsoever. On the contrary, the deterioration has worsened until it ended in a judicial coup 

as well as in a coup d’état. 

In general, the regime should and must: 

 

and constitutional power of the National Assembly, 

any more in the repeal of the laws of Justice of 2010 and in the enactment 

of democratic laws on the Judicial Power, 
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Plan by adjusting it to the 

democratic principles of independence and impartiality of justice. 

 

----- 

 


